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ediation/arbitration (med/arb) is alive, well and thriving in Toronto, 
but not so much in the 905 regions.  The effects of that circumstance 

are apparent to anyone who brings a Motion outside of Toronto.  Motions 
proceed in Toronto smoothly and the delay in getting before a judge is 
minimal.  The wait times in the 905, particularly Newmarket, are 
unacceptable and it is not all that unusual to wait all day and not get heard. 

The obvious solution is for more med/arb in York, Peel and Durham regions – 
so why isn’t it happening?  The answer is simple – counsel, and in particular 
family law counsel, aren’t using it.  The reasons for that circumstance are a 
bit more complex.  The excuses I’ve heard range from “I don’t understand 
how it works” to “I’ll make less money if cases resolve quickly”. 

Anyone who has participated in a DRO session or a Settlement Conference 
knows how mediation works.  It’s not rocket science.  The DRO or judge is 
there to, amongst other things, assist the parties in achieving a solution 
without further litigation.  Arbitration is merely a private trial.  Simple. 

The second complaint is a bit more problematic.  Firstly, all of the corollary 
procedures of litigation such as questioning and motions are available in the 
arbitration process, and case conferences and settlement conferences are 
replaced by mediation sessions.  Secondly, my view is that our role as counsel 
is to find a solution to our client’s dispute in the most economical way 
possible.  Without intending to be pejorative, it oughtn’t to be about lining 
our pockets.   

In the main, my experience is that most counsel use best efforts to be 
economical in reaching a satisfactory dispute resolution for their clients, and 
med/arb is surely a much more cost-efficient way to accomplish that than is 
litigation.   Once counsel in the 905 accept that proposition, the court 
system, to which one must occasionally have recourse, will operate more 
efficiently. 

Go Jays in 2013! 
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For those of you not triskaidekaphobic, welcome to 
newsletter # 13.

There are different skill sets that each mediator 
brings to the table.  Every mediator uses different 
methods to get the parties to begin to bargain; 
however, in my view one of the most important skills 
is that of observation.  

At the outset of my mediation sessions (and this 
applies to DRO sessions as well) I give each side an 
opportunity to tell me about their case.  This is an 
essential part of the mediation in that it both gives 
each party a chance to vent, and also to feel that 
they’ve finally been heard by the other side.  It is 
also the time when the savvy mediator can observe 
how the information is being received, and which 
parts of it are having the greatest impact. 

If the party hearing the information gets upset about 
child-related issues, but not so much about the 
financial aspects of the matter, then it’s probably 
wise to begin to find common ground on money 
issues, and leave the custody/access matters to be 
worked on later.

Nothing kick starts a mediation better than coming 
to an agreement on an issue, regardless of how 
minor it is.  Every issue resolved is a building block 
upon which a final deal can be constructed.

So, the first skill the mediator brings to the table is 
the ability to listen and observe.  Unless one is using 
a strictly evaluative method (for a definition see 
Newsletter # 2), best practice is for the mediator use 
his eyes and ears before he uses his mouth.   Let the 
parties guide you to the resolution.


