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ediation/arbitration (med/arb) is alive, well and thriving in Toronto, 
but not so much in the 905 regions.  The effects of that circumstance 

are apparent to anyone who brings a Motion outside of Toronto.  Motions 
proceed in Toronto smoothly and the delay in getting before a judge is 
minimal.  The wait times in the 905, particularly Newmarket, are 
unacceptable and it is not all that unusual to wait all day and not get heard. 

The obvious solution is for more med/arb in York, Peel and Durham regions – 
so why isn’t it happening?  The answer is simple – counsel, and in particular 
family law counsel, aren’t using it.  The reasons for that circumstance are a 
bit more complex.  The excuses I’ve heard range from “I don’t understand 
how it works” to “I’ll make less money if cases resolve quickly”. 

Anyone who has participated in a DRO session or a Settlement Conference 
knows how mediation works.  It’s not rocket science.  The DRO or judge is 
there to, amongst other things, assist the parties in achieving a solution 
without further litigation.  Arbitration is merely a private trial.  Simple. 

The second complaint is a bit more problematic.  Firstly, all of the corollary 
procedures of litigation such as questioning and motions are available in the 
arbitration process, and case conferences and settlement conferences are 
replaced by mediation sessions.  Secondly, my view is that our role as counsel 
is to find a solution to our client’s dispute in the most economical way 
possible.  Without intending to be pejorative, it oughtn’t to be about lining 
our pockets.   

In the main, my experience is that most counsel use best efforts to be 
economical in reaching a satisfactory dispute resolution for their clients, and 
med/arb is surely a much more cost-efficient way to accomplish that than is 
litigation.   Once counsel in the 905 accept that proposition, the court 
system, to which one must occasionally have recourse, will operate more 
efficiently. 

Go Jays in 2013! 
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Well here we are at an even dozen Mediation Newsletters.  
We seem to have covered a lot of ground in the past year 

and a half, yet I still feel I still have lots to say about mediation.  
My enthusiasm for the subject has not waned a bit. 

I’ve heard a number of my colleagues comment that while they 
enjoy mediating when the parties are represented by lawyers, 
they don’t enjoy, and sometimes refuse to mediate without 
counsel present. 

In my experience as both a mediator and as a DRO, I am 
somewhat ambivalent about the presence of counsel.  
Certainly with counsel present there is less work for me to do.  
Lawyers generally do the work of explaining the law to their 
clients, while I tend to deal more with its interpretation, based 
upon the facts of the case.  Lawyers for the parties also often 
do the drafting of Minutes of Settlement and Agreements, 
although that chore too sometimes falls to the mediator.

Working with parties in the absence of counsel is more 
challenging.  The parties rely upon you to explain the law to 
them.  That being said, often parties have done their internet 
homework, and are often quite savvy, particularly when it 
comes to calculations of child and spousal support.

Generally with unrepresented parties, my role as mediator is 
to draft an agreement enshrining the deal, and then send the 
parties off to counsel for independent legal advice.

Regarding the issue of power imbalance the matter is 
altogether different, depending upon whether lawyers are 
present.  I know of few mediators who get involved with the 
issue of power imbalance at the mediation stage when lawyers 
are involved.  Without counsel, unless you have arranged 
for screening, which is not required except for arbitration, 
it is really up to the mediator to ensure that the parties 
are bargaining fairly and safely without fear of coercion or 
retaliation.  

Personally, on balance I find it somewhat easier to work with 
lawyers present, but I often find it more rewarding to get a 
deal done in the absence of counsel.  In either event, given the 
economic times we live in, just as the judiciary is experiencing 
more self-represented parties, mediators too are finding more 
and more parties who want to proceed without counsel, and 
we must adapt to it.


